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Abstract: It is trite law that legislation which protects the consumer causes a surge of 

new norms. This article proposes that from these new norms found in the mandatory rules of 
consumer legislation it is possible to extract principles. The European Commission’s proposal for 
a regulation on a Common European Sales Law (CESL) and the South African Consumer 
Protection Act (CPA) are analysed in an attempt to establish and ascertain principles which are 
aimed at controlling adjudication in a fair and just manner as opposed to a regime where free 
discretionary adjudication reigns. From the new norms contained in the mandatory rules of the 
CESL and the South African CPA it is possible to extract an information principle and a principle 
of fair dealing. The Draft Common Frame of Reference has identified freedom of contract, 
justice security and efficiency as the underlying principles of contract law. It is suggested that 
the obligation of information and fair dealing are recognised as independent principles which 
may facilitate bridging the divide between classical and consumer contract law. 
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1. Introduction 
 
Recognition of human rights and the concomitant social rights has led to 

development of pragmatic, politically correct solutions to socio-economic inequalities 
in the form of specific legislation. This has brought about a dichotomy between this 
promulgated legislation and the existing legal structures. An example of such a 
situation can be found in the current tension between the legislation introduced to 
protect consumers and the traditional theory of contract law.1 This tension between 
protective interventionist legislation and traditional laissez-faire contract law has 
been the subject of debate since the inception of statutory protection of weaker 
contracting parties. Traditionally the fast developing body of special statutory 
contract law has been considered an exception to the general body of private law2 
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and it is argued that the basic principles of the law of contract remain unaffected by 
consumer legislation. However, the implicit awareness that the underlying principles 
of consumer law are not in harmony with the fundamental structure of classical 
contract law3 has led Ian Ramsay to question whether consumer law is a ‘progressive’ 
form of law or merely a subaltern in the onward march of neo-liberalism.4 This 
observation may be based on two factors: first, the high incidence of mandatory 
provisions, which at first glance infringe on freedom of contract, and secondly on the 
fact that consumer law’s specific range of remedies moves away from the orthodox 
paradigm of private contract law.5 This process is now described by the terms 
“materialisation” and “differentiation”6 and as this body of exceptional law expands, 
the more problematic assimilation will become within the traditional system of law.7 
Moreover, this begs the question whether the validity of the basic tenets of the 
“rump” contract law, namely freedom and sanctity of contract are still exclusive 
today.8 In order to answer this question and possible subsequent questions it is 
apposite to give a brief overview of the causes of consumer protection. 

 
2. Reasons for consumer protection 
 
The reasons for consumer protection are manifold and vary from the abstract 

to the concrete, from economics to ethics and from socio-economic policies to legal 
development. Thus market failure has been identified as a source for legislative 
intervention, while the occasions of market failure may be lack of competition, 
barriers preventing prospective consumers from entering the market, problems 
consequent to differentiation in quality of available products, possible liability to third 
parties and dissimilitude’s of information between consumers and businesses.9 The 
ethical ideal of social justice is a strong motivation for consumer protection, while 
poverty alleviation and the social advancement of the marginalised groups in society 
have played a prominent role within social and economic policies. This has led to the 
development of the concept “social market” and the desire for standards in the 
market place and equal access to the market.  

 
2 1. Inequality 
The repercussions of the above in the law of contract have been Trebilcock’s 

Doctrine Of Inequality Of Bargaining Power,10 Which Laid The Foundation For The 
Principle of equality in contract law. Today it is trite that inequality of bargaining 
power between the supplier of goods and services and the consumer who avails 
herself of them is one of the reasons for consumer protection legislation.11 Closely 
linked to this inequality is the dissimilitude of knowledge 12 regarding the consumer’s 
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rights on the one hand and the characteristics and technical components of the goods 
or services on the other hand. Another inequality is that of resources between the 
two parties, which affects the consumer’s ability to obtain access to justice as well as 
the supplier’s ability to absorb the cost of a defective product.13  

 
2 2. Standard contracts 
A final and major cause for legislative intervention has been the standard 

contract,14 which has become the norm within the contracting arena. A logical result of 
the mass production of goods and services and the quest for efficiency, the standard 
contract reduces transaction costs and streamlines the contractual obligations of 
providers of services and goods to mass markets.15 

Drafted by specialist teams of lawyers the dominant position of their client is 
used to tailor contractual terms to the advantage of the supplier and existing default 
rules are superseded with terms limiting liability, shifting risk or reducing a period of 
prescription. Such contracts are also referred to as contracts of adhesion, which 
clearly indicates that the terms are non-negotiable. Standard contracts rule modern 
commerce16 and their use has been compared to the exercise of monopoly power.17 
In spite of the last fact, contracts of adhesion are treated as any other contract, that is 
enforceable according to the terms of the contract unless other elements contained 
within recognised doctrines such as duress, misrepresentation, mistake, rescission, 
legality and interpretation18 are present to render the contract unenforceable. Standard 
contracts are in reality cast in stone as well as inherently one-sided. Attempts to 
balance contracting parties’ interests and obligations has resulted in piecemeal 
protective legislation cabined within the newly developing paradigm of consumer 
protection.  

Finally it should be mentioned that consumer protection has been an 
impetus to private law to reconsider values and norms such as honesty, fair dealing 
and risk-sharing and to further develop rules and principles in these areas.19 

 
3. Consumer Protection Legislation 
 
3.1. Introduction 
This article analyses the South African Consumer Protection Act20 (hereafter 

referred to as CPA) and the latest European Union initiative in this field, the proposal 
on a Common European Sales Law21 (hereafter referred to as CESL), in search of 
principles. The hypothesis is that one of the characteristics of the legislative protection 
of consumers has been a casuistic approach aimed at eliminating the worst excesses 
of exploitative behaviour within the consumer market. These recent instruments 
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represent a new dawn in which the laissez faire principles of classical contract are no 
longer socially justifiable. In consequence, this legislation has introduced a considerable 
number of new mandatory rules, new consumer rights and new principles. These new 
rules effect great changes within contracting and can cause confusion in the law.22 
This paper undertakes to classify and analyse this déluge of norms with the intention 
to extract new principles of contract law from both documents. The attempt to distill 
from the multitude of rules a number of principles is inspired by the desire to retain 
coherence within the over-all law of contract. Application of recognised principles in 
consumer law will achieve predictable solutions and open the possibility of 
assimilation of these principles in general contract law and counter differentiation, 
materialisation and guarantee legal unity.  

 
3.2. South African consumer protection initiatives 
An important step in South African consumer protection legislation has been 

the promulgation of the National Credit Act23. This Act aims to address the issues of 
market failure, the ethical goal of social justice, consumer entitlements, and community 
values.24 The chosen route is one of mandatory rules and information obligations. In 
2009 the Consumer Protection Act25 was promulgated, which continued on this road 
introducing mandatory rules promoting transparency and fairness into contract law.26 
In this article attention will only be given to the CPA in view of the fact that the CESL 
excludes application to contracts involving credit.27  

 
3.3. The Common European Sales Law 
In 201128 The European Parliament and the Council of the European Union 

proposed a regulation on a Common European Sales Law.29 This proposal constitutes 
the most recent legislation dealing with the contract of sale and is a result of the Draft 
Common Frame of Reference.30 The objective of the proposal is to facilitate cross-
border trade in the European Union for traders and consumers. Differences in the 
contract law between the member states have been identified as an obstacle for such 
trade, not only for business-to-consumer, but also for business-to-business transactions. 
This proposal recognises the fact that in spite of the European efforts at harmonisation, 
particularly in the field of consumer protection law differences in mandatory consumer 
protection rules remain.31 Moreover, article 6 of Regulation no 593/2008 of the 
European Parliament 32 deters enterprises from cross-border trading. The same applies 
to e-commerce33 where the requirement that the business’ website must be adapted 
to the legal requirements of each member state where business activities are 
directed, has resulted in refusals to sell to consumers of other member states. 
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Although no restrictions regarding applicable law in respect of traders and their 
cross-border transactions are current, the multiplicity of national contract laws poses 
problems. Thus, small and medium-sized enterprises (SME’s) dealing with larger 
companies are generally forced to agree to the law of the big business partner.34 
Furthermore, for SME’s to find the content of foreign law and the negotiations on the 
point of applicable law constitutes considerable additional transaction costs, and the 
smaller the company, the greater the proportion of the transaction costs. The Vienna 
Convention on International Sale of Goods regulates only certain aspects, but does not 
address important matters such as unfair contract terms.35 Moreover, these rules only 
apply by default and several European Union members have not signed the convention. 

In consequence, the CESL provides an optional uniform set of contract rules,36 
intended as a second contract regime within each national law for cross-border37 
business-to-business and business-to-consumer38 contracts for the sale of goods, 
supply of digital content and related services.39 However, the proposed regulation 
offers member states the option to make the CESL available for domestic trade and to 
include contracts between traders, both not qualifying as SME.40 As the CESL does not 
cover every aspect of contracting, the existing national rules regulating matters 
outside the scope of the CESL will continue to apply.41  

The CESL should also be available to facilitate trade between member states 
and third countries, which gives consumers from third countries the option to agree 
to use the CESL.42 Consent by a consumer to use the CESL must be an informed 
choice; the trader must draw attention to the intended use and provide information 
on the nature and salient features;43 the agreement to apply the CESL is indispensable 
and subject to strict requirements; an explicit separate statement is required and 
inclusion of a term to this effect in the contract itself is not possible. The trader must 
provide confirmation of this agreement in durable medium;44 the regulation provides 
a standard information notice. Where it was impossible or omitted to provide such 
notice, the agreement is not binding until both notice and confirmation have been 
delivered and agreed to by the consumer. Agreement to apply the CESL covers the 
entire regime and the United Nations Convention on Contracts for the International 
Sale of Goods is by implication excluded.45 

The CESL and the CPA both provide protection to consumers by means of 
mandatory rules.46 Mandatory rules are the essence of consumer law, because the 
latter constitutes statutory-based protection which impacts on traditional contract law.47 
Both instruments address the whole contracting dynamic, extending their application to 
both pre- and post-contractual relations. The CESL’s proposal includes the possible 
application in trade between European Union member states and third countries, 
which will give consumers from third countries the option to agree to use the CESL. 
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4. Information obligations 
 
4.1. Asymmetry of information 
In classical contract law incentives for suppliers and traders to supply 

information are non-existent. Consumer legislation is making provision for mandatory 
information which is a response to the asymmetries of information between suppliers/ 
traders and consumers.48 Thus, one important facet of consumer protection has been 
the introduction of obligatory information, on the basis of the argument that consumers 
in possession of the necessary information will be in a position to protect their own 
interests, information being a condition for rational decision-making. When a consumer’s 
expectations and reliance are based on reliable information, the supplier will benefit 
as well, since the consumer is more likely to fulfil her obligations. Information obligations49 
rely heavily on financial literacy50 and play an important role in consumer protection,51 
since they promote transparency and competition in the market.52 Correct information 
places the consumer in a position to participate in comparative shopping53 and should 
stimulate competition in the market.  

 
4.2. The South African Consumer Protection Act 
The information obligations developed by the CPA have a distinct South 

African flavour and are representative of an ad hoc reaction against exploitative 
malpractices in the consumer market.  

The CPA applies to54 all transactions involving the supply of any goods or 
services in the ordinary course of business for fair value.55 Provision is made for 
information obligations in the following instances: the Act requires suppliers to clearly 
inform a consumer with whom they contract,56 what exactly is supplied57 and at what 
price,58 and any special information relating to direct marketing,59 promotional offers,60 
loyalty programmes,61 promotional competitions,62 work, business or activity from 
home63 or investment of money,64 sales by auction.65  

Limitation of risk and liability involves robust information obligations. The 
CPA provides that any notice to consumers or any term of a consumer contract 
limiting the risk or liability of the supplier66 or constituting an assumption of risk or 
liability by the consumer,67 or obliging the consumer to indemnify the supplier68 or 
acknowledging any fact by the consumer,69 must be clearly,70 timely71 and fairly 
drawn to the attention of the consumer.72 This applies also to notices and contractual 
terms relating to activities and facilities subject to risk of an unusual character, which 
a reasonable consumer could notice and that could result in serious injury or death.73 
It is prescribed that notices, documents and visual representations must be in a 
specified form or in plain language.74 
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In South Africa all terms and notices which limit the supplier’s risk or liability75 
or place the risk or liability on the consumer76 or indemnify the supplier77 or constitute 
an acknowledgement of any fact by the consumer78 must be drawn to the consumer’s 
attention.79 This must be done in plain written language,80 in a conspicuous manner81 
prior to the consumer entering into the agreement, and commencing to engage in the 
activity by entering or gaining access to the facility82 or is required to begin payment.83 

These mandatory rules bolster the role of information obligations and can 
clearly be applied to common law agreements as well as consumer contracts for which 
they were created. In this manner mandatory rules can be transposed onto classical 
contract law and so create an information principle which transcends boundaries. 

 
4 3. The Common European Sales Law 
The CESL applies to cross-border84 business-to-business and business-to-

consumer85 contracts for the sale of goods, supply of digital content and related 
services.86 However, contracts involving the supply of foodstuffs, beverages or other 
consumables for household use frequently supplied by a trader on regular rounds to 
the consumer’s home or workplace,87 and contracts concluded by means of vending 
machines or automated commercial premises,88 multiple contracts concluded with a 
total price not exceeding fifty Euro89 are excluded. 

Stringent information obligations are proposed by the CESL90 for consumer 
contracts where the agreement is concluded at a distance or off-premises,91 and face 
to face.92 In all these instances a trader must provide in a clear and understandable 
manner all information regarding the main characteristics of goods or services;93 the 
total price as well as any additional charges,94 the identity of the trader, her name, the 
geographical address as well as the telephone number;95 and the contract terms.96 
This information forms an integral part of the contract and may only be altered on the 
express agreement by the parties.97 Provision is also made for rights of withdrawal.98  

Pre-contractual information obligations are dealt with in chapter 2. The 
chapter is divided into four sections thus making provision for trader-consumer 
contracts, at distance or off-premises or face-to-face99 and trader-trader relations100, 
while section four deals with the duty to ensure that the information is correct. This 
choice makes for repetition. In addition to the above the CESL specifies that for a 
distance contract information must be provided in a way that is appropriate to the 
means of distance communication,101 in plain understandable language102 and in a 
durable medium and be legible.103 It also specifies that for an off-premises contract 
the information must be given on paper,104 be legible and in plain language,105 and 
that the trader is obliged to give the consumer a copy of the signed agreement.106 
Such an agreement will only be valid once the consumer has signed the offer and the 
trader has provided the consumer with confirmation of the agreement in a durable 
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medium.107 In regard to face to face contracts the duration of the contract, the 
minimum duration of the consumer’s obligations or in the event where the contract is 
indeterminate or is to be extended automatically the conditions for terminating the 
contract must be provided.108  

Regarding the information to be provided, the CESL sets out the factors to be 
taken into account in order to determine whether good faith and fair dealing require a 
contracting party to disclose particular information or not.109 Regard should be given to all 
the circumstances including whether the party had expertise;110 the cost to the party of 
acquiring the information;111 the ease with which the other party could have acquired the 
information;112 the nature of the information;113 and the apparent importance of the 
information to the other party.114 Although the CESL does not require notification of 
exclusion of a suppliers liability, it considers these terms to qualify as not individually 
negotiated and consequently automatically unfair, void and unenforceable.115  

 
5. Good faith and fair-dealing and the right to fair and honest dealing 
 
Recognition of the principle of good faith and fair dealing as well as the right 

to fair and honest dealing is indicative of Wilhelmsson’s116 person-oriented approach 
to contracts. Such an approach is concerned with how the physical, property, social 
and economic interests of consumers will be affected by the terms of their 
agreements117 and takes cognisance of a consumer’s ability to protect her interests, 
which demands contextualisation.118 Designed to promote social justice and the 
economic welfare of consumers119 and described as a welfarist approach to contracts,120 
this approach represents consumer law and the quest for substantive fairness is 
reflected in the fair distribution of substantive rights and obligations in terms of the 
contract, often also referred to as the ‘fairness’ or ‘unfairness’ of the terms.121  

 
5.1. The South African Consumer Protection Act: a right to fairness and 

fair dealing  
The CPA does not explicitly mention a principle of good faith and fair dealing 

as such but introduces several rights deriving from such principle, namely the right to 
fair and responsible marketing,122 the right to fair and honest dealing,123 the right to 
fair, just and reasonable terms and conditions,124 and the right to fair value.125 

 
5.1.1 The right to fair and honest dealing 
The Consumer Protection Act recognises inequality between contracting 

parties and proscribes a supplier’s conduct of knowingly taking advantage of a 
consumer’s inability to protect her own interest on account of illiteracy, ignorance, 
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inability to understand the language of the agreement or mental or physical disability.126 
This is not a numerus clausus127 and other factors, which may be taken into account128 
are: income, remote, isolated or low density communities, minors, seniors or other 
vulnerable consumers or persons with low literacy, vision impairment, or limited 
language ability; as well as that a court must consider the nature of the parties, their 
relationship, their relative capacity, education, experience, sophistication and most 
importantly their bargaining position.129  

Furthermore the CPA combines the common law remedies with new statutory 
provisions. Thus, the act penalises130 the use of physical force, coercion, undue 
influence, pressure, harassment, unfair tactics or any other similar conduct131 as well as 
false, misleading and deceptive representations,132 exaggerations, innuendos or 
ambiguities as to a material fact,133 non-disclosure of134 and failure to correct a 
misapprehension regarding a material fact,135 with voidness. These provisions mirror 
the common law and do not constitute a superfluous repetition, but emphasise the fact 
that they form part of both the common law and the consumer protection regime.136 If 
a consumer relied upon a false, misleading or deceptive representation, or a statement 
of opinion provided by or on behalf of the supplier to the detriment of the consumer137 
and the term was unfair, unreasonable, unjust or unconscionable,138 or was not 
correctly drawn to the consumer’s attention139 it may be struck down as void.140  

The CPA introduces an important new rule namely that any unconscionable 
act141 directed at successfully concluding a contract will be void.142 Unconscionable 
conduct is defined widely, namely the use of physical force, coercion, undue 
influence, pressure, duress or harassment, unfair tactics or any similar conduct.143  

 
5.1.2 The right to fair, just and reasonable terms and conditions 
The CPA provides144 that terms may be void on the basis of being unfair, 

unreasonable, unjust or unconscionable;145 a price or term146 that is unfair, unreasonable 
or unjust is considered to be void;147 any unfair, unjust, or unreasonable exclusion of 
consumers rights, or exemption of suppliers’ liability will also be struck down as being 
void.148 The following indicators of unfairness are provided: ie terms which are 
excessively one-sided in favour of someone other than the consumer149 or if the 
terms of the agreement are so adverse that they are considered to be inequitable to 
the consumer150 or where there is detriment to the consumer151 may be struck down 
as void.152 The fact that a doctrine of a just price is introduced is indicative of the 
failure of the development of this doctrine by Canon law lawyers during the Middle 
Ages and its subsequent disappearance.153 This disappearance can be ascribed to the 
decline of the authority of the church and the rise of secularisation and capitalism and 
the concomitant expansion of individualism.154 



Luanda HAWTHORNE, CONTRACT LAW- A DÉLUGE OF NORMS IN SEARCH OF PRINCIPLES: THE 
COMMON EUROPEAN SALES LAW AND THE SOUTH AFRICAN CONSUMER PROTECTION ACT 

 

 
 

SUBB Iurisprudentia nr. 1/2013 
68

5.1.3 Prohibited terms 
Section 51 creates a blacklist of prohibited terms. The generic proscription is to 

void terms purporting to supersede the purposes and provisions of the CPA,155 deceive 
defraud a consumer156or divest the consumer of a right in terms of the Act, or impose 
risk or liability on the consumer, or to ignore a supplier’s duty in terms of this Act.157  

The Act becomes more specific when it blacklists158 limitations or exemptions 
of a supplier from liability for loss resulting from gross negligence;159 assumption of 
risk or liability by the consumer arising from the above limitation or exemption;160 
imposition of an obligation to pay for damage to, or other assumption of risk of 
handling any goods displayed by the supplier161 unless the loss or damage is caused 
by gross negligence, recklessness, malicious behaviour or criminal conduct on the part 
of the consumer.162 Agreements culminating from negative option marketing;163 
agreements requiring a consumer to enter into supplementary agreements;164 
agreements ceding to another, charging, setting off against a debt, or alienating in any 
manner a consumer’s right to claim against the Guardian’s fund are also prohibited.165 
Clauses in which a consumer acknowledges that before contracting no representations 
or warranties were made166 or that the consumer has received goods or services or 
documentation required in terms of this Act167 as well as clauses in terms of which a 
consumer is to forfeit money to the supplier if she would exercise any of her rights in 
terms of the Act,168 are also outlawed. The same applies to terms authorising 
entry into her premises to repossess,169 terms undertaking to sign in advance any 
documentation relating to enforcement of the contract170 or terms consenting to 
a predetermined value of costs relating to enforcement of the contract,171 and terms 
obliging a consumer to deposit an identity document, credit or debit card, bank account 
or automatic teller machine access card or any similar identity document or device172 or 
provide a personal identification code or number to be used to access an account.173  

Consumer contracts in contravention of section 51 will be void,174 either 
entirely or the court may sever the term in question and declare this void or alter it.175 

Section 44 of the CPA regulations176 provides a list177 of contract terms 
presumed to be unfair and unreasonable, the so-called grey list.178 This list is non 
exhaustive179 and establishes a presumption which means that the terms listed may 
be fair in view of the particular circumstances of the case.180 However, the onus of 
proof has been shifted and the supplier will have to rebut the presumption. Section 
44(3) lists 28 terms derived from standard contracts, which to an extent mirror the 
grey list of the CESL and run the gamut from limitation of the liability of the supplier, 
exclusion of remedies of the consumer, prescription, access to court, changing the 
applicable law and the distribution of risk, allowing unilateral amendment of the 
terms of the agreement, permitting extravagant damages or remuneration or costs 
and similar “standard” practices current in contracts of adhesion.  
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6. The Common European Sales Law; good faith and fair dealing 
 
6.1. General principles  
The CESL provides that each party has a duty of good faith and fair dealing, 

which may not be excluded, derogated from or varied.181 Good faith and fair dealing are 
defined as a standard of conduct characterised by honesty, openness and consideration 
for the interests of the other party to the transaction or relationship in question.182  

Good faith and fair dealing appear in chapter 5 of the CESL dealing with 
defects in consent,183 purporting to harmonise the law on mistake,184 fraud,185 and 
unfair exploitation.186 The requirements for voiding a contract concluded as the result 
of a mistake are that the other party caused the mistake, failed to comply with any of 
the pre-contractual information obligations, and omitted to point out the relevant 
information contrary to good faith and fair dealing.187 Furthermore a party may void a 
contract if the contract was induced by fraudulent misrepresentation188 whether by 
words, deeds or fraudulent non-disclosure189 of any information which good faith and 
fair dealing, or any pre-contractual duty required that party to disclose.190  

The specific information which the requirement of good faith and fair dealing 
oblige a party to disclose, depends on all the circumstances, including whether the 
party had special expertise, the cost to the party of acquiring the relevant information, 
the ease with which the other party could have acquired the information by other 
means, the nature of the information, the apparent importance of the information to 
the other party and in contracts between traders good commercial practice.191 Unfair 
exploitation of another’s dependency or distress resulting in excessive benefit or 
unfair advantage constitutes another ground for voiding a contract on account of a 
defect in consent.192 

Good faith and fair dealing may be contemplated in interpretation of a 
contract,193 give cause to an implied term,194 or make a contract term concerning the 
rate of interest for late payment unfair.195 

 
 6.2. Unfair contract terms 

However, the most consequential import of good faith and fair dealing is in 
respect of standard terms, which the CESL qualifies as those contract terms not 
individually negotiated.196 Chapter 8 of the CESL is devoted to unfair contract terms. 
Article 83 lays down the principle approach of the CESL in respect of standard terms 
and conditions in consumer contracts197 by providing that a contract term supplied by 
a trader and not individually negotiated is unfair if it causes a significant imbalance in 
the parties’ rights and obligations, to the detriment of the consumer, contrary to good 
faith and fair dealing.198 The trader is obliged to make sure that these terms are 



Luanda HAWTHORNE, CONTRACT LAW- A DÉLUGE OF NORMS IN SEARCH OF PRINCIPLES: THE 
COMMON EUROPEAN SALES LAW AND THE SOUTH AFRICAN CONSUMER PROTECTION ACT 

 

 
 

SUBB Iurisprudentia nr. 1/2013 
70

drafted and communicated in plain and intelligible language,199 which will be one of 
the factors considered, the others being the circumstances during conclusion and the 
contract itself, in the decision on the unfairness of a standard term.200 

To concretise the ambiguity of “unfair term” the CESL provides in article 84 a 
black list of terms which are always unfair, thus outlawing a standard variety of 
exclusions,201 limitations202 and assymetric rights and duties.203 A grey list of contract 
terms presumed to be unfair is found in article 85204 where the object or effect of a 
term is taken into consideration. Thus terms purporting to or resulting in restricting 
the consumer in respect of evidence,205 legal remedies,206 set-off,207 obtaining supplies 
or repairs from third parties,208 termination209 or terms requiring the consumer to pay 
excessive damages,210 advances or provide excessive guarantees,211 or terms allowing 
the trader: to shift the burden of proof,212 to keep money paid for related services not 
yet supplied on termination,213 to terminate without reasonable notice,214 alter contract 
terms unilaterally,215 to alter characteristics of the goods, digital content or related 
services unilaterally,216 to determine the price at the time of delivery, or increase the 
price,217 to unilaterally transfer its rights and obligations under the contract,218 to 
supply an equivalent,219 to reserve an unreasonable period of acceptance or 
performance,220 to require unreasonable formalities,221 and to bundle the contract 
without justification.222 Finally, asymmetry of rights and duties creates a presumption 
of unfairness; thus terms permitting the trader to keep money paid in the event of 
non-conclusion or non-performance, without providing compensation for the 
consumer in the reverse situation;223 allowing the trader discretionary termination 
without giving the same right to the consumer,224 oblige the consumer to perform 
fully where the trader fails to perform.225 

The above black and grey list are derived from and aimed against the 
standard contract, and their inclusion in the CESL raises a question as to the tempering 
effect of good faith in the European jurisdictions and casts a shadow on the much 
praised freedom of contract. The rules of chapter 8 are mandatory so parties may not 
exclude application or derogate therefrom.226 The effect of unfair terms is that they 
are not binding on the other party, but where the contract can be maintained without 
it, the remainder remains binding.227  

 
7. An academic in search of principles 
 
In his 1950 rectorial address Walter Wilburg drew attention to the tension 

between the traditional system of private law and new legislation introduced to 
address societal changes.228 Wilburg held that disregarding the inherent contradictions 
between the two systems229 was a cause of confusion, which observation remains of 
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particular importance for contract law, which recognises several parallel systems 
alongside classical common law of contract in the form of the new statutory consumer 
law, labour law, rental housing law etc. As stated above, this paper addresses the first 
two of these systems and attempts to propose principles in order to effect 
coordination and harmonisation. 

The fact that an asymmetry of information and an inequality of bargaining 
power are only dealt with in certain circumstances emphasises that equality in contract 
is not regarded as important. This raises the question whether equality is relevant 
only in cases between a “business and consumer” and why not also between “consumers 
and businesses” and “business to business” situations. Furthermore, consumer 
protection emphasises the failure of formal freedom of contract. Walter Wilburg 
offered as a solution to this dichotomy the “flexible system approach” to private law. 
According to this approach two fundamental issues are identified,230 namely that in 
specific areas of the law new values and consequent purposes have been introduced,231 
and secondly that this had led to free decision making232 by which he understood 
adjudication disregarding principles leading to a casuistic jurisprudence.233 The flexible 
system recognises a plurality of principles, and applies these principles not individually 
but concomitantly. Each principle is weighted and graded when applied in a particular 
case.234 Thus the legal outcomes are determined by an interplay of each principle.235 It 
is submitted that this model may be applied to either consumer protection legislation 
or classical contract law.236  

In 1999 Franz Bydlinski237 published his analysis of the flexible system approach 
to contract law and suggested the development of an information principle as a 
possible solution to the challenge of applying two parallel systems of contract law. 
Bydlinski argued that priority should be given to such principle which he defined as 
reflected in the rule that the party who is better informed or more easily capable of 
obtaining information is obligated, as far as is reasonable, … to provide information to 
the other party concerning circumstances relevant to the latter.238 Bydlinski proposed 
the use of mandatory rules as a method of enforcing the rights resorting within the 
information principle. From both the mandatory rules contained in the CPA and the CESL 
it is clearly possible to derive an information principle and a principle of fair dealing. 

 
7.1. An information principle 
Both the CESLA and the CPA emphasise the importance of information 

obligations which are rudimentary in classical contract law. 
It has been argued on an earlier occasion that the objection that the 

imposition of information obligations would be a threat to party autonomy, can be 
countered with the argument that information obligations in reality promote party 
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autonomy by placing the recipient of the information in a position to make an 
informed choice, which will benefit her own interests.239 However, the question to be 
addressed is whether developments in consumer law validate the conclusion that the 
time is ripe for recognition of an information principle in consumer law. If the answer 
to this should be affirmative the subsequent question is whether such principle would 
be suited for application in contract law in general. In respect of the first question it is 
submitted that information obligations rather promote free and informed consent as 
the foundation of contract thus enhancing freedom of contract.240 Moreover, 
information duties level the playing field, thus promoting equality. 

The CESL states clearly in the preamble to the proposal for a regulation241 and 
in article 1242 that freedom of contract is a fundamental guiding principle and that 
party autonomy should only be limited if indispensable for consumer protection. 
However, the provisions regarding information obligations in the CESL and CPA are 
many and mandatory, which clearly indicates that these duties represent more than a 
transitory phase. The fact that the CESL has extended the ambit of the information 
obligations outside consumer protection is a first step in recognising that information 
is a fundamental principle, derived from and supported by true party autonomy, 
which encompasses informed consent and equality. South African consumer law does 
not contain an explicit provision upholding freedom of contract, but both case law 
and legal theory concur in the original and fundamental position of this principle, and 
the recognition and reinforcement thereof by the constitution.243 INSERT FN 

 
 7.2. A principle of fair dealing 

The CPA has introduced the right to fair dealing. In a narrow sense this may 
be viewed as a reversal of the stunted development of good faith during the 20th 
century in South African law of contract. The CESL explicitly mentions the principle of 
good faith and fair dealing. Although this may prima facie appear a pleonasm, the 
reality that good faith has a different content in different European jurisdictions may 
explain the tautology. However, the elevation of fair dealing to an underlying principle 
of contract is not a novum introduced by consumer law, but can be found in the dawn 
of common law.  

Another argument in favour of recognition of such a principle may be found 
in the fact that both the CESL and the CPA contain a number of provisions regarding 
defects of agreement such as the prohibition of false, misleading or deceptive 
representations,244 exaggeration, innuendo or ambiguity as to a material fact,245 or 
failure to disclose246 such fact, or the failure to correct an apparent misapprehension 
by the consumer regarding a material fact,247 which mirror the various European 
codifications and the South African common law on these topics. This repetition may 
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partly be explained by the desire for harmonisation and the wish to clarify that these 
essential elements of the general law of contract form part of both contractual 
system, namely the consumer protection regime248 as well as the non-consumer law 
of contract. On the other hand, these parallels emphasise that the prohibiting fraud 
and the refusal to validate transactions concluded as the result of a mistake or 
threats, represents the principle of fair dealing and also originate in the foundations 
of the respective legal traditions. Although it may be argued that recognition of fair 
dealing as a independent principle of the law of contract is an unnecessary 
complication, since fair dealing has been an underlying value, a component of an 
open norm such as good faith, fairness and reasonableness, or public policy, or even 
an indispensible component of the over-riding principle of justice, the fact that today 
it has been necessary to legislate the CPA, and propose the CESL undermines this 
argument. The stunted development of the most important of the mentioned 
principles, namely justice in real practical law, is collaborated by the present demand 
for social justice, which indicates that this aspect has been neglected. The arrested 
development of the other norms, values or principles is corroborated by the black and 
grey lists, which provide ample examples of the failure of the existing legal structures 
to prevent exploitation. It is, therefore, submitted that the principle of fair dealing be 
added to the law of contract in toto, as a logical consequence of our legal tradition, 
introduction of consumer legislation introducing new stimulus and last but not least 
the argument that to deny recognition of a principle of fair dealing is reverting to the 
law of the jungle. 

 
8. Conclusion 
 
From the surge of new rules it is possible to extract and identify an information 

principle and a principle of fair-dealing. These new principles are derived from the 
fundamental principles of freedom of contract and justice. Their identification as 
aspects of these fundamental principles also aid contextualisation of freedom of 
contract and justice. Recognition of these principles will not only aid adjudication in 
consumer law, but in the law of contract as such. 

The Draft Common Frame of Reference (DCFR)249 which is at present the 
most comprehensive guide on private law have identified the overriding principles of 
private law as protection of human rights, the promotion of solidarity and social 
responsibility, the preservation of cultural and linguistic diversity, the protection and 
promotion of welfare and finally promotion of the internal market.250 In regard to the 
law of contract the DCFR has reduced them to four underlying principles viz: freedom, 
security, justice and efficiency.251 In this article it has been shown that from the 
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mandatory rules promulgated in the South African CPA and the proposed regulation 
of the CESL it is possible to identify an information principle and a principle of fair 
dealing, respectively aspects of freedom of contract and justice in the DCFR.  

Although the principles of information and fair dealing both stem from 
legislation it is argued that they can be transposed onto classical common law 
contracts and will achieve the same result within the sphere of private contract law as 
in consumer contracts. The way to this event is being paved in the CESL, which 
provides an option for application to cross-border business-to-business contracts for 
the sale of goods, supply of digital content and related services. Moreover, the 
proposed regulation offers member states the option to make the CESL available for 
domestic trade and to include contracts between traders, both not SME.  

Another important extension is that both instruments apply to all stages of 
the contracting-dynamic,252 thus effectively eliminating the boundaries between 
contractual, pre-contractual and post-contractual,253 important in the classical 
model.254 The consequence is that the new principles rule the whole gamut of the 
contracting dynamic. 

Introduction of these new rules and principles was necessitated by the fact 
that under the existing contractual regimes it had been proven impossible to prevent 
exploitation of the weaker party. The traditional model is and remains based on 
equality of the contracting parties and ignores the excesses committed during 
contracting, for example the more subtle forms of duress and fraud. The reason for 
the lacklustre development of safety mechanisms such as good faith equity etc, has 
been the dominant position of the principle of legal certainty, which in tandem with 
party autonomy has ruled supreme. It is a sad reflection on the human condition that 
it has taken the holocaust to force decisive steps in the effective development of 
human rights. The resulting awareness of the plight of the under-priviliged, the 
uneducated and powerless, who have been marginalised by the legal systems since 
the dawn of mankind has given new impetus and stimulus in both public and private 
law and it is to be hoped that these attempts to humanise the legal systems will be 
met with more success than earlier efforts by the church. 

Both CPA and CESL represent two faces of the same coin. On the one side 
there is a logical development of ageless roots in the form of transparency and 
fairness within the doctrines of the law of contract. One the other side a clear break 
with legal doctrine and tradition is also present in the form of the sacrifice made by 
existing legal theory and the business-friendly priority of legal certainty to a realistic 
acknowledgement of the short-comings of the law. The well-known excesses of the 
privileged, legalised by the standard contract are addressed, by an ad hoc approach, 
which legal theory has not succeeded in accommodating within the system. This 
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paper has attempted to show that our legal arsenal does contain the possibilities of 
integrating these tentative steps towards social justice and it is submitted that it is the 
task of academia to aid and abet this process.  
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other trader trading on the first trader’s behalf (art 15(d) and (e));Art 20(1)(c). 



Luanda HAWTHORNE, CONTRACT LAW- A DÉLUGE OF NORMS IN SEARCH OF PRINCIPLES: THE 
COMMON EUROPEAN SALES LAW AND THE SOUTH AFRICAN CONSUMER PROTECTION ACT 

 

 
 

SUBB Iurisprudentia nr. 1/2013 
80

                                                                                                                            
96 Art 20(d); Art 13(1)(d); Art 16(a) provides that information to be provided in terms of art 13(1)(d) must 

include: arrangements for payment, delivery and supply of goods and the time when delivery or 
performance of the service will take place; the duration of the contract, the minimum duration of the 
consumer’s obligations or in the event where the contract is indeterminate or is to be extended 
automatically the conditions for terminating the contract (art 16(b)); where applicable the information 
concerning deposits or other financial guarantees to be paid by the consumer (art 16(c)); if relevant 
codes of conduct and how copies of them may be obtained (art16(d)).  

97 Art 13(2). 
98 Art 17 (1) and (2) specify the time limits, procedures as well as the model withdrawal form as set out in 

Appendix 2. Provision is also made for informing the consumer of costs involved in returning goods in 
the event of withdrawal and technical information relating to the Model instructions as well as the 
position where a consumer does not have a right of withdrawal (art 17 (4) and (5) respectively. Art 13(f) 
provides for information regarding after sales customer assistance, services, commercial guarantees 
and complaints handling policy; Art 13(g) provides for the possibility of recourse to Alternative Dispute 
Resolution mechanisms; Art 13(h) provides for information regarding the functionality and technical 
protection of digital content; Art 13(i) provides for information regarding the possibility of any 
inoperability of digital content with hard and software which the trader is aware of or can be expected 
to have been aware of. 

99 Part II Ch 2 Sections 1 and 2. 
100 Part II Ch 2 Section 3. 
101 Art 13(3)(a). 
102 Art 13(3)(b). 
103 Art 13(3)(c). 
104 Art 13(4)(a). 
105 Art 13(4)(b). 
106 Art 18(1). If the consumer asks for related services to commence during the withdrawal period 

provided for in Art 42(2) the consumer must express the request in a durable medium. Art 19(1) 
provides that if a trader makes a telephone call to a consumer to conclude a distance contract the 
trader is obliged to divulge its identity and where applicable the identity of the person on whose behalf 
the call is made as well as the commercial purpose of the call. 

107 Art 19(2). 
108 Art 16(b). Art 20(1)(e) furthermore states that there is also an obligation to provide the consumer with 

information regarding the existence and conditions of the trader’s after-sale services, commercial 
guarantees and complaints policy while Art 20(1)(f) provides for provision of information regarding the 
functionality of technical protection measures; and Art 20(1)(g) provides for information regarding any 
inoperability of digital content of which the trader is aware or could be expected to be aware. 

109 Ch 5 art 49(3). 
110 Ch 5 art 49(3)(a). 
111 Ch 5 art 49(3)(b). 
112 Ch 5 art 49(3)(c). 
113 Ch 5 art 49(3)(d). 
114 Ch 5 art 49(3)(e). 
115 Ch 1 section 2 art 7(1). The CESL in art 7(2) also regards a term as not having been individually 

negotiated if one party supplies a selection of terms to the other party and the former must choose 
from the selection provided. Art 7(3) furthermore places the burden on the party who claims that a 
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term has subsequent to being supplied been individually negotiated to prove that it has been. The CESL 
does however regard the exclusion or limitation of the trader’s liability for death or personal injury 
caused to a consumer by the trader or someone acting on his behalf as an unfair term and 
consequently void and unenforceable see Ch 8 section 2 art 84(a). 

116 Social contract law and European integration (1995) 29ff; T Wilhelmsson “The philosophy of welfarism 
and its emergence in the modern Scandinavian contract law” in R Brownsword, G Howells and T 
Wilhelmsson Welfrism in contract law (1994) 63ff. 

117 C Willet Fairness 33. 
118 C Willet Fairness 34. 
119 This is the case in South Africa as well as the rest of the civilized world. Cf Consumer Protection Act 68 

of 2008, S 3 “Purpose and Policy” of the Act. The concept “welfarist” is used in the sense of protecting 
the interests of the weaker party and is in keeping with the values of the welfare state. In this regard 
see R Brownsword, G Howells and T Wilhelmsson Welfarism in Contract law (1994); H Collins Contract 
(2004) at 9; J Adams and R Brownsword Understanding Contract law (2004) Ch 8; C Willet Fairness 33. 

120 T Wilhelmsson Social contract law and European integration (1995) 29ff; C Willet Fairness 33. 
121 On substantive fairness in general see R Brownsword, G Howells and T Wilhelmsson Welfarism in 

contract law 1994; A Smith Atiyah’s introduction to the law of contract (2006) ch 12; J Beatson and D 
Friedman “From classical to modern contract law” in J Beatson and D Friedman (1995); J Wightman 
Contract: A critical commentary (1996); H Collins Contract (2004); C Willet Aspects (1996); R 
Brownsword, NJ Hird and G Howells (eds) Good faith in contract: concept and context (1999); ADM 
Forte (ed) Good faith in contract and property 1999; RPJL Tjittes “Unfair clauses” in H Beale and D 
Tallon (eds) Principles of European contract law (2002).  

122 S 29-40. 
123 S 40 – 47. 
124 S 48-52. 
125 S 53-61. 
126 S 40(2). 
127 S 40(2). 
128 S 3(1)(b)(i)-(iv). 
129 S 52(2)(b) exhorts a court to consider the nature of the parties to that transaction or agreement, their 

relationship to each other and their relative capacity, education, experience, sophistication and 
bargaining position in any proceedings concerning a transaction where the consumer alleges that the 
supplier contravened Ss 40, 41 and 48. (S 52(1) and (a)). 

130 S 41(5) and 51(3). 
131 S 40(1). 
132 S 41(1)(a). 
133 S 41(1)(a), (b) and (c). 
134 S 41(1)(b). 
135 S 41(1)(c). 
136 T Naudé “The use of black and grey lists in unfair contract terms legislation in comparative perspective” 

(2007) South African Law Journal 144 where she is of the opinion that to include all common law rules 
in legislature might hinder the development of such rules. 

137 As contemplated in s 41. 
138 S 48(2)(c)(i). 
139 S 48(2)(c)(ii) read together with s 49. 
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140 S 48(2)(d)(ii) read together with s 51(3). 
141 S 40(1)(a)-(e) provides that any unconscionable act relating to marketing, supply of goods and services, 

negotiation, conclusion, execution or enforcement of an agreement to supply goods and services, 
including the demand for or collection of payment for goods or services or any recovery of goods from 
a consumer qualify as such action. 

142 S 40(3) read together with s 51(3). 
143 S 40(1). 
144 S 48. 
145 S 48(2)(d). 
146 S 48(1)(a)(i) and (ii). 
147 In terms of s 51(1)(a) if the general purpose or effect of any term or condition is to defeat the purpose 

or policy of this Act it is void in terms of s 51(3). Furthermore in terms of s 115(1) where an agreement, 
provision of an agreement has been declared by a provision of this Act to be void, that agreement or 
provision must be regarded as having been of no force or effect at any time.  

148 S 48(1) read together with s 51(3). 
149 S 48(2)(a). 
150 S 48(2)(b). 
151 S 48 (2)(c)states that “The consumer relied upon any false, misleading or deceptive representation 

regarding a material fact or a statement of opinion to the detriment of the consumer”. See also S 
41(1)(a). This also applies to any exaggeration, innuendo or ambiguity regarding a material fact or any 
failure to disclose a material fact which could qualify as a deception (S 41(1)(b). It will also be 
considered to be unfair if a supplier fails to correct an apparent misconception on the part of the 
consumer, which amounts to a false, misleading or deceptive representation (S 41(1)(c)). 

152152 S 48 read together with s 51(3). 
153 C Becker Die Lehre von der laesio enormis in der Sicht der heutigen Wucherproblrmatik (1990) 27-40; R 

Zimmerman The law of obligations (1990) 255-270. 
154 Ibid. 
155 S 51(1) A supplier must not make a transaction or agreement subject to any term or condition if— 
(a) its general purpose or effect is to— 
(i) defeat the purposes and policy of this Act; .. (b) it directly or indirectly purports to— 
(iii) set aside or override the effect of any provision of this Act. 
156 S 51(1)(a)(ii) and (iii) “ … mislead or deceive consumers or subject a consumer to fraudulent conduct.” 
157 S 51(1)(b)(ii) and (iv) “ … to do anything unlawful in terms of the Act, or fail to do anything that is 

required in terms of this Act”. 
158 These are referred to as a black list of terms which are prohibited. Cf T Naudé (2007) South African Law 

Journal 128ff for an excellent explanation of the role of black and grey lists; see also RD Sharrock’s 
contribution to the role of blacklists (2010) “Judicial control of unfair contract terms: the implications of 
Consumer Protection Act’ South African Mercantile Law Journal 295 at 316ff. 

159 S 51(1)(c)(i). 
160 S 51(1)(c)(ii).  
161 S 51(1)(c)(iii). 
162 S 18(1).  
163 S 51(1)(d) read together with S 31. 
164 S 51(1)(e); S 51(2)(a). 
165 S 51(1)(f). 
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166 S 51(1)(g)(i). The Act refers to “falsely expresses”. RD Sharrock (2010) “Judicial control of unfair contract 

terms: the implications of Consumer Protection Act’ South African Mercantile Law Journal at 319 
points out that the adjective falsely is out of place and what the section aims to prohibit is any 
acknowledgement by the consumer that no warranties were made prior to conclusion of the contract. 

167 S 51(1)(g)(ii). 
168 S 51(1)(h)(i) and (ii). Sharrock 2010 “Judicial control of unfair contract terms: the implications of 

Consumer Protection Act’ South African Mercantile Law Journal at 319 points out that if the forfeiture 
is allowed in terms of the Conventional Penalties Act 15 of 1962 the prohibition will obviously not 
apply. 

169 S 51(1)(i)(i). 
170 S 51(1)(i)(ii). 
171 S 51 (1)(i)(iii). This prohibition would appear to impact on attorney-client cost clauses. 
172 S 51(1)(j)(i); 51(2)(b)(i). 
173 S 51(1)(j)(ii); 51(2)(b)(ii). De Beer v Keyser De Beer v Keyser 2002 1 SA 827 (SCA); L Hawthorne “Public 

policy and micro lending: has the unruly horse died” (2003) Tydskrif vir Hedendagse Romeins Hollandse 
Reg 116; RD Sharrock (2010) “Judicial control of unfair contract terms: the implications of Consumer 
Protection Act’ South African Mercantile Law Journal 320. 

174 S 51(3). 
175 S 52(4)(a)(i)(aa) and (bb). 
176 Regulation No 293 GG No 34180 of 1 April 2011. Section 120(1)(e) of the CPA entitles the minister to 

make regulations relating to unfair, unreasonable, or unjust contract terms.  
177S 44(3) provides a non-exhaustive list so that other terms may also be unfair for purposes of S 48 of the 

Act. S 44(3) provides A term of a consumer agreement subject to the provisions of sub-regulation (1) is 
presumed to be unfair if it has the purpose or effect of-  

(a) excluding or limiting the liability of the supplier for death or personal injury caused to the consumer 
through an act or omission of that supplier subject to section 61 (1) of the Act;  

(b) excluding or restricting the legal rights or remedies of the consumer against the supplier or another 
party in the event of total or partial breach by the supplier of any of the obligations provided for in the 
agreement, including the right of the consumer to set off a debt owed to the supplier against any claim 
which the consumer may have against the supplier;  

(c) limiting the supplier's obligation to respect commitments undertaken by his or her agents or making his 
or her commitments subject to compliance with a particular condition which depends exclusively on 
the supplier;  

(d) limiting, or having the effect of limiting, the supplier's vicarious liability for its agents;  
(e) forcing the consumer to indemnify the supplier against liability incurred by it to third parties;  
(f) excluding or restricting the consumer's right to rely on the statutory defence of prescription;  
(g) modifying the normal rules regarding the distribution of risk to the detriment of the consumer;  
(h) allowing the supplier to increase the price agreed with the consumer when the agreement was 

concluded without giving the consumer the right to terminate the agreement;  
(i) enabling the supplier to unilaterally alter the terms of the agreement including the characteristics of the 

product or service;  
(j) giving the supplier the right to determine whether the goods or services supplied are in conformity with 

the agreement or giving the supplier the exclusive right to interpret any term of the agreement;  
(k) allowing the supplier to terminate the agreement at will where the same right is not granted to the 

consumer.  
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(l) enabling the supplier to terminate an open-ended agreement without reasonable notice except where 

the consumer has committed a material breach of contract;  
(m) obliging the consumer to fulfil all his or her obligations where the supplier has failed to fulfil all his or 

her obligations;  
(n) permitting the supplier, but not the consumer, to avoid or limit performance of the agreement;  
(o) permitting the supplier, but not the consumer, to renew or not renew the agreement;  
(p) allowing the supplier an unreasonably long time to perform;  
(q) allowing the supplier to retain a payment by the consumer where the latter fails to conclude or 

perform the agreement, without giving the consumer the right to be compensated in the same amount 
if the supplier fails to conclude or perform the agreement (without depriving the consumer of the right 
to claim damages as an alternative);  

(r) requiring any consumer who fails to fulfil his or her obligation to pay damages which significantly 
exceed the harm suffered by the supplier;  

(s) permitting the supplier, upon termination of the agreement by either party, to demand unreasonably 
high remuneration for the use of a thing or right, or for performance made, or to demand unreasonably 
high reimbursement of expenditure;  

(t) giving the supplier the possibility of transferring his or her obligations under the agreement to the 
detriment of the consumer, without the consumer's agreement;  

(u) restricting the consumer's right to re-sell the goods by limiting the transferability of any commercial 
guarantee provided by the supplier;  

(v) providing that the consumer must be deemed to have made or not made a statement or 
acknowledgment to his or her detriment, unless -  

(i) a suitable period of time is granted to him or her for the making of an express declaration in respect 
thereof; and  

(ii) at the commencement of the period the supplier draws the attention of the consumer to the meaning 
that will be attached to his or her conduct;  

(w) providing that a statement made by the supplier which is of particular interest to the consumer is 
deemed to have reached the consumer, unless such statement has been sent by prepaid registered 
post to the chosen address of the consumer;  

(x) excluding or hindering the consumer's right to take legal action or exercise any  
other lega1 remedy, including by requiring the consumer to take disputes  
exclusively to arbitration not covered by the Act or other legislation;  
(y) restricting the evidence available to the consumer or imposing on him or her a burden of proof which, 

according to the applicable law, should lie with the supplier;  
(z) imposing a limitation period that is shorter than otherwise applicable under the common law or 

legislation for legal steps to be taken by the consumer (including for the making of a written demand 
and the institution of legal proceedings);  

(aa) entitling the supplier to claim legal or other costs on a higher scale than usual, where there is not also 
a term entitling the consumer to claim such costs on the same scale;  

(bb) providing that a law other than that of the Republic applies to a consumer agreement concluded and 
implemented in the Republic, where the consumer was residing in the Republic at the time when 
the agreement was concluded. 

178 S 44(2)(a). See in general Naudé 2006 Stell LR 361. 
179 S 44(2)(b). 
180 S 43(2)(a). 
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181 CESL Article 2 Good faith and fair dealing: 
1. Each party has a duty to act in accordance with good faith and fair dealing. 
2. Breach of this duty may preclude the party in breach from exercising or relying on a right, remedy or 

defence which that party would otherwise have, or may make the party liable for any loss thereby 
caused to the other party. 

3. The parties may not exclude the application of this Article or derogate from or vary It’s effects. 
182 Proposal for a regulation of the European Parliament and of theCouncil on a common European Sales 

Law Article 2 Definitions (b). 
183 The CESL in art 52(1) makes specific provision for effecting avoidance by notice to the other party. Art 

52(2) states that a notice of avoidance must be given within the following period after the avoiding 
party becomes aware of the relevant circumstances or becomes capable of acting freely: 6 months in a 
case of mistake (art 52(2)(a)) and 1 year in case of fraud, threats and unfair exploitation (art 52(2)(b)). 
The effects of avoidance are dealt with in art 54 and ch 17. 

184 Ch 5 art 48. 
185 Ch 5 art 49. 
186 Ch 5 art 51. 
187 Ch 5 Defects in consent Article 48 Mistake 
1. A party may avoid a contract for mistake of fact or law existing when the contract was concluded if: 
(a) the party, but for the mistake, would not have concluded the contract or would have done so only on 

fundamentally different contract terms and the other party knew or could be expected to have known 
this; and 

(b) the other party: 
(i) caused the mistake; 
(ii) caused the contract to be concluded in mistake by failing to comply with any pre-contractual 

information duty under Chapter 2, Sections 1 to 4; 
(iii) knew or could be expected to have known of the mistake and caused the contract to be 

concluded in mistake by not pointing out the relevant information, provided that good faith and 
fair dealing would have required a party aware of the mistake to point it out; or (iv) made the 
same mistake. 

188 In terms of Ch 5 art 49(2) misrepresentation is fraudulent if it is made with knowledge or belief that the 
misrepresentation is false, or recklessly made as to whether it is true or false and is intended to induce 
the recipient to make a mistake. 

187 In terms of Ch 5 art 49(2) non disclosure is fraudulent if it is intended to induce the person from whom 
the information is withheld to make a mistake. 

190 Ch 5 art 49(1). 
191 Art 49 (3) In determining whether good faith and fair dealing require a party to disclose particular 

information, regard should be had to all the circumstances, including: 
(a) whether the party had special expertise; 
(b) the cost to the party of acquiring the relevant information; 
(c) the ease with which the other party could have acquired the information by other means; 
(d) the nature of the information; 
(e) the apparent importance of the information to the other party; and 
(f) in contracts between traders good commercial practice in the situation concerned 
192 Article 51 
Unfair exploitation 
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A party may avoid a contract if, at the time of the conclusion of the contract: 
(a) that party was dependent on, or had a relationship of trust with, the other party, was in economic 

distress or had urgent needs, was improvident, ignorant, or inexperienced; and  
(b) the other party knew or could be expected to have known this and, in the light of the circumstances 

and purpose of the contract, exploited the first party’s situation by taking an excessive benefit or unfair 
advantage. 

193 Article 59 
Relevant matters In interpreting a contract, regard may be had, in particular, to: 
(a) the circumstances in which it was concluded, including the preliminary negotiations; 
(b) the conduct of the parties, even subsequent to the conclusion of the contract; 
(c) the interpretation which has already been given by the parties to expressions which are identical to or 

similar to those used in the contract; 
(d) usages which would be considered generally applicable by parties in the same situation; 
(e) practices which the parties have established between themselves; 
(f) the meaning commonly given to expressions in the branch of activity concerned; 
(g) the nature and purpose of the contract; and 
(h) good faith and fair dealing. 
194 Article 68 
Contract terms which may be implied 
1. Where it is necessary to provide for a matter which is not explicitly regulated by the agreement of the 

parties, any usage or practice or any rule of the Common European Sales Law, an additional contract 
term may be implied, having regard in particular to: 

(a) the nature and purpose of the contract; 
(b) the circumstances in which the contract was concluded; and 
(c) good faith and fair dealing. 
195 Article 170 
Unfair contract terms relating to interest for late payment 
1. A contract term relating to the date or the period for payment, the rate of interest for late payment or 

the compensation for recovery costs is not binding to the extent that the term is unfair. A term is 
unfair if it grossly deviates from good commercial practice, contrary to good faith and fair dealing, 
taking into account all circumstances of the case, including the nature of the goods, digital content or 
related service. 

196 Article 7 
Not individually negotiated contract terms 
1. A contract term is not individually negotiated if it has been supplied by one party and the other party 

has not been able to influence its content. 
2. Where one party supplies a selection of contract terms to the other party, a term will not be regarded 

as individually negotiated merely because the other party chooses that term from that selection. 
3. A party who claims that a contract term supplied as part of standard contract terms has since been 

individually negotiated bears the burden of proving that it has been. 
4. In a contract between a trader and a consumer, the trader bears the burden of proving that a contract 

term supplied by the trader has been individually negotiated. 
5. In a contract between a trader and a consumer, contract terms drafted by a third party are considered 

to have been supplied by the trader, unless the consumer introduced them to the contract. 
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197 For the standard terms and conditions in contracts between traders of ehich one is a SME Article 86 

Meaning of “unfair” in contracts between traders  
1. In a contract between traders, a contract term is unfair for the purposes of this Section only if: 
(a) it forms part of not individually negotiated terms within the meaning of Article 7; and 
(b) it is of such a nature that its use grossly deviates from good commercial practice, contrary to good faith 

and fair dealing. 
2. When assessing the unfairness of a contract term for the purposes of this Section, regard is to be had to: 
(a) the nature of what is to be provided under the contract; 
(b) the circumstances prevailing during the conclusion of the contract; 
(c) the other contract terms; and 
(d) the terms of any other contract on which the contract depends. 
198 Ch 8 Section 2 Art 83.  
199 Article 82 
Duty of transparency in contract terms not individually negotiated Where a trader supplies contract terms 

which have not been individually negotiated with the consumer within the meaning of Article 7, it has a 
duty to ensure that they are drafted and communicated in plain, intelligible language. 

200 Art 83 2. When assessing the unfairness of a contract term for the purposes of this section, regard is to 
be had to: (a) whether the trader complied with the duty of transparency set out in Article 82; 

(b) the nature of what is to be provided under the contract; 
(c) the circumstances prevailing during the conclusion of the contract; 
(d) to the other contract terms; and 
(e) to the terms of any other contract on which the contract depends. 
201 Art 84 (a) exclude … the liability of the trader for death or personal injury caused to the consumer 

through an act or omission of the trader or of someone acting on behalf of the trader; (b) exclude …. 
the liability of the trader for any loss or damage to the consumer caused deliberately or as a result of 
gross negligence; 

(d) exclude …. the consumer's right to take legal action or exercise any other legal remedy, particularly by 
requiring the consumer to take disputes exclusively to an arbitration system not foreseen generally in 
legal provisions that apply to contracts between a trader and a consumer. 

202 Art 84 (a) (l)imit the liability of the trader for death or personal injury caused to the consumer through an 
act or omission of the trader or of someone acting on behalf of the trader; (b) (l)imit the liability of the 
trader for any loss or damage to the consumer caused deliberately or as a result of gross negligence; (c) 
limit the trader's obligation to be bound by commitments undertaken by its authorised agents 

203 Art 84 (c) (m)ake its commitments subject to compliance with a particular condition the fulfilment of 
which depends exclusively on the trader; 

(d) hinder the consumer's right to take legal action or exercise any other legal 
remedy, particularly by requiring the consumer to take disputes exclusively to an arbitration system not 

foreseen generally in legal provisions that apply to contracts between a trader and a consumer; 
(e) confer exclusive jurisdiction for all disputes arising under the contract to a court for the place where 

the trader is domiciled unless the chosen court is also the court for the place where the consumer is 
domiciled; 

(f) give the trader the exclusive right to determine whether the goods, digital content or related services 
supplied are in conformity with the contract or gives the trader the exclusive right to interpret any 
contract term; 

(g) provide that the consumer is bound by the contract when the trader is not; 
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(h) require the consumer to use a more formal method for terminating the contract within the meaning of 

article 8 than was used for conclusion of the contract; 
(i) grant the trader a shorter notice period to terminate the contract than the one required of the 

consumer; 
(j) oblige the consumer to pay for goods, digital content or related services not actually delivered, supplied 

or rendered; 
(k) determine that non-individually negotiated contract terms within the meaning of article 7 prevail or 

have preference over contract terms which have been individually negotiated. 
204 Article 85 
Contract terms which are presumed to be unfair 
A contract term is presumed to be unfair for the purposes of this Section if its object or effect is to: 

(a) - (w). 

205 Art 85 A contract term is presumed to be unfair for the purposes of this Section if its object or effect is 
to: (a) restrict the evidence available to the consumer .. 

206 Art 85 A contract term is presumed to be unfair for the purposes of this Section if its object or effect is 
to: (b) inappropriately exclude or limit the remedies available to the consumer against the trader or a 
third party for non-performance by the trader of obligations under the contract; 

207 Art 85 (c) inappropriately exclude or limit the right to set-off claims that the consumer may have 
against the trader against what the consumer may owe to the trader; 

208 Art 85 (t) unjustifiably prevent the consumer from obtaining supplies or repairs from third party sources; 
209 Art 85 (v) impose an excessive burden on the consumer in order to terminate a contract of 

indeterminate duration; 
210 Art 85(e) require a consumer who fails to perform obligations under the contract to pay a 

disproportionately high amount by way of damages or a stipulated payment for nonperformance; 
211 Art 85 (s) require from the consumer excessive advance payments or excessive guarantees of 

performance of obligations; 
212 Art 85 (a) or impose on the consumer a burden of proof which should legally lie with the trader; 
213 Art 85 (f) or entitle a trader to keep money paid for related services not yet supplied in the case where 

the trader withdraws from or terminates the contract; 
214 Art 85 (g) enable a trader to terminate a contract of indeterminate duration without reasonable notice, 

except where there are serious grounds for doing so; 
215 Art 85 (i) enable a trader to alter contract terms unilaterally without a valid reason which is specified in 

the contract; this does not affect contract terms under which a trader reserves the right to alter 
unilaterally the terms of a contract of indeterminate duration, provided that the trader is required to 
inform the consumer with reasonable notice, and that the consumer is free to terminate the contract 
at no cost to the consumer; 

216 Art 85 (j) enable a trader to alter unilaterally without a valid reason any characteristics of the goods, 
digital content or related services to be provided or any other features of performance; 

217 Art 85 (k) provide that the price of goods, digital content or related services is to be determined at the 
time of delivery or supply, or allow a trader to increase the price without giving the consumer the right 
to withdraw if the increased price is too high in relation to the price agreed at the conclusion of the 
contract; this does not affect price indexation clauses, where lawful, provided that the method by 
which prices vary is explicitly described; 



Luanda HAWTHORNE, CONTRACT LAW- A DÉLUGE OF NORMS IN SEARCH OF PRINCIPLES: THE 
COMMON EUROPEAN SALES LAW AND THE SOUTH AFRICAN CONSUMER PROTECTION ACT 

 

 
 
SUBB Iurisprudentia nr. 1/2013 

89

                                                                                                                            
218 Art 85(m) allow a trader to transfer its rights and obligations under the contract without the consumer’s 

consent, unless it is to a subsidiary controlled by the trader, or as a result of a merger or a similar lawful 
company transaction, and such transfer is not likely to negatively affect any right of the consumer; 

219 Art 85 (n) allow a trader, where what has been ordered is unavailable, to supply an equivalent without 
having expressly informed the consumer of this possibility and of the fact that the trader must bear the 
cost of returning what the consumer has received under the contract if the consumer exercises a right 
to reject performance; 

220 Art 85(o) allow a trader to reserve an unreasonably long or inadequately specified period to accept or 
refuse an offer; Art 85(p) allow a trader to reserve an unreasonably long or inadequately specified 
period to perform the obligations under the contract; 

221 Art 85(r) subject performance of obligations under the contract by the trader, or subject other 
beneficial effects of the contract for the consumer, to particular formalities that are not legally required 
and are unreasonable; 

222 Art 85(u) unjustifiably bundle the contract with another one with the trader, a subsidiary of the trader, 
or a third party, in a way that cannot be expected by the consumer; 

223 Art 85(d) permit a trader to keep money paid by the consumer if the latter decides not to conclude the 
contract, or perform obligations under it, without providing for the consumer to receive compensation 
of an equivalent amount from the trader in the reverse situation; 

224 Art 85(f) entitle a trader to withdraw from or terminate the contract within the meaning of Article 8 on 
a discretionary basis without giving the same right to the consumer, or entitle a trader to keep money 
paid for related services not yet supplied in the case where the trader withdraws from or terminates 
the contract; 

225 Art 85(l) oblige a consumer to perform all their obligations under the contract where the trader fails to 
perform its own. 

226 Ch 8 Section 1 Art 81. 
227 Article 79 Effects of unfair contract terms 
1. A contract term which is supplied by one party and which is unfair under Sections 2 and 3 of this 

Chapter is not binding on the other party. 
2. Where the contract can be maintained without the unfair contract term, the other contract terms 

remain binding. 
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